
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
__________________________________________ 
TECSEC, INCORPORATED,   ) 
       ) 
  Plaintiff    ) 
       ) 
 v.      ) Case No. 1:10cv115 
       )        (LMB/TCB) 
INTERNATIONAL BUSINESS MACHINES ) 
 CORPORATION, et al.,   ) 
       ) 
  Defendants    ) 
 

BRIEF IN SUPPORT OF DEFENDANTS’ JOINT 
MOTION TO MODIFY THE PRETRIAL SCHEDULE 

 
 Defendant International Business Machine Corporation (“IBM”), for itself and the other 

Defendants, has filed a motion to modify the initial Order (Document # 89), seeking to extend 

the discovery cut-off and final pretrial conference dates.  This brief is submitted in support 

thereof. 

 Defendants respectfully submit that this case is so extraordinary that relief from the initial 

order is warranted now.  There are thirteen defendants (including certain related entities), and 

Plaintiff asserts eleven patents directed at computer encryption technology in various 

applications.  The patents, moreover, fall into several discrete categories within that field of art.  

The enormous scope of this case already is apparent:  Plaintiff has requested production of an 

immense volume of documents from each defendant (or “Defendant Group”); as explained in the 

plan, the parties jointly propose that there will be up to 800 hours of fact-witness depositions 

(that is, over 100 7-hour fact-witness depositions); and, as in any patent infringement action, 

there will be extensive expert discovery regarding infringement, invalidity, damages, and other 

issues. 
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 Moreover, from the Defendants’ perspective, each Defendant (or Defendant Group) has 

the right to defend itself individually from these claims of infringement, notwithstanding the 

economies-of-scale Plaintiff claims exist.  This is, in effect, ten different complex patent cases, 

which Plaintiff, for reasons of its own, has joined in one extraordinarily complex patent case. 

 Defendants respectfully submit that the parties’ reasonably diligent efforts to complete 

necessary discovery, as well as the other tasks required during the pretrial period (such as claim 

construction), will take longer than the time allotted in the initial order, which sets the discovery 

cut-off as August 13, 2010.  Defendants jointly seek relief from the initial order, and the re-

setting of the discovery cut-off and final pretrial conference dates.  Moreover, given the potential 

for the dimensions of this case to change, Defendants respectfully submit that a second Rule 

16(b) conference should be held at the end of the proposed fact discovery period, at which time 

the remaining pretrial events may be more accurately scheduled. 

STATEMENT OF THE CASE 

 This is a complex patent infringement action brought by plaintiff, TecSec, Incorporated 

(“TecSec”).  By complaint filed February 5, 2010, TecSec commenced this action against IBM 

and twelve other defendants.  The other defendants are SAS Institute Inc. (“SAS”); SAP 

America, Inc. and SAP AG (together, “SAP”); Cisco Systems, Inc. (“Cisco”); Oracle America, 

Inc. (“OAI”); Sybase, Inc. (“Sybase”); Software AG and Software AG, Inc. (together “Software 

AG”); Adobe Systems Incorporated (“Adobe”); eBay Inc. (“eBay”); Paypal, Inc. (“Paypal”); and 

Oracle Corporation (“Oracle”).1  All defendants have answered and some have filed 

counterclaims. 

                                                 
1  Under the terminology used in the parties’ joint discovery plan submission, the Software AG 
defendants, the SAP defendants, and eBay and its subsidiary, PayPal, each constitute a 
“Defendant Group.” 
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 An initial order was entered on April 9, 2010, setting August 13, 2010 as the discovery 

cut-off date, and August 19, 2010 as the date for the final pretrial conference (Document # 89).  

The parties were directed to hold a Rule 26(f) conference and to appear for a Rule 16(b) 

scheduling conference with the Magistrate Judge on April 28, 2010. 

 The parties exchanged draft plans and held an extended all-hands conference call on 

Monday, April 19, to discuss their proposals.  Their negotiations had not concluded, and a 

second call was scheduled for April 20.  Overnight on April 19, however, TecSec (without 

advising Defendants) filed a First Amended Complaint (Document # 94; “FAC”), asserting 

infringement of another patent by, and adding new infringement allegations against, Sybase, and 

adding allegations concerning additional accused devices against several other Defendants. 

 The FAC is 86 pages long, and contains eleven counts pleaded in 197 paragraphs.  Even 

so, it is devoid of the detail necessary to commence discovery in an orderly fashion. 

 TecSec asserts eleven patents comprising a total of 380 claims.  The patent claims are 

directed at computer encryption technology in various applications (Docket # 94, FAC ¶¶ 1-2, 

and Exh. 1-11).  The field of art involved – computer encryption technology, hardware, software, 

and systems – is quite broad.  Within that esoteric field of art, TecSec’s claims are directed, inter 

alia, at 

• “Sub-file Encryption” (i.e., “encryption of a specific sub-file (including database 
sub-file) or message portion, as contrasted with an entire file or message”) 

• “Access Control” (i.e., encryption processes “limiting access to a file, sub-file, 
object or element, or resource, whether such access is limited according to user, 
group, role, credentials or application”) 

• “XML Encryption” (i.e., “encryption of a specific XML element or specific XML 
element content, including XML Encryption in accordance with the XML 
Encryption Syntax and Processing standard dated December 10, 2002, available at 
www.w3.org;” and more specifically, an ‘“XML element’ is to be understood as 
defined in Extensible Markup Language (XML) 1.0 (Fifth Edition) W3C 
Recommendation dated November 26, 2008, available at www.w3.org”) 
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• “Split Key Cryptography” (i.e., “any cryptographic operation, including, without 
limitation, encryption, decryption, cryptographic key storage, cryptographic key 
transmission, and cryptographic key retrieval, that utilizes a cryptographic key 
formed by combining at least two distinct data”)  

• “Encryption with Parallel Processors” (i.e., “any system, hardware, software or 
method that performs cryptographic operations, including, without limitation, 
encryption and decryption, concurrently by more than one processor”).2 

 As against IBM, for example, TecSec contends that the scope of “Infringing Services” 

provided by IBM embraces all products or services “provided in connection with the acquisition, 

installation, integration, deployment, provisioning, customization, support, maintenance, 

updating, or other consulting associated with any Accused Product(s).”  And in its pleading, 

TecSec accuses the following IBM products of infringement: 

• DB2 Version 8+ 
• Cryptographic Accelerator PCI 
• eServer 2900 
• Cryptographic Co-Processor PCI 4758 
• Cryptographic Co-Processor PCI-X 4764 
• Crypto Express2 (all versions) 
• Cyrpto Express3 (all versions) 
• Informix Dynamic Server Versions 10.x and 11.x 
• Websphere Application Server Versions 1, 5, 5.1, 6, 6.1, and 7+ 
• WebSphere DataPower B2B Appliance XB60 Versions 3.7.3, 3.7.x and 3.8+ 
• WebSphere DataPower X150 Integration Appliance Version 3.1+ 
• WebSphere DataPower XML Security Gateway XS40 Versions 2.5+, 3.x 
• System Mainframe z10 and z9 
• IBM Data Encryption for IMS and DB2 Databases 
• IBM Database Encryption Expert 
• As well as “any other products identified in Plaintiff’s Initial Infringement 

Contentions, other IBM products which include or are bundled with the 
aforementioned products, and other IBM products that include the ability to 
perform the following functions as defined below: Sub-file Encryption, Access 
Control, XML Encryption, Split Key Cryptography or Encryption with Parallel 
Processors.” 

 
And those are just the IBM accused products and systems. 

                                                 
2  The above definitions are quoted verbatim from TecSec’s discovery requests to IBM, which 
were served last week, and are consistent with the broad allegations made in the FAC. 
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 Based on the FAC, however, it is not clear which claims of the patents-in-suit will be 

asserted against the IBM products and systems, or how those products and systems allegedly 

infringe those as-yet unidentified claims. 

 As against IBM, for example, the FAC pleads as follows: 

Defendant IBM has been infringing and continues to infringe one or more of the 
claims of the ‘702 patent through at least the acts of making, using, selling, 
offering for sale and/or importing infringing products and services. IBM’s 
infringing products and services include, without limitation, DB2 Version 8+, 
WebSphere DataPower XML Security Gateway XS40 Versions 2.5+, WebSphere 
DataPower X150 Integration Appliance Version 3.1+, Informix Dynamic Server 
Versions 10+, WebSphere DataPower B2B Appliance XB60 Versions 3.7+, 
Websphere Application Server Versions 5+, other IBM products which include or 
are bundled with the aforementioned products, and other IBM products that 
include the ability to perform sub-file, object-based encryption.  Defendant IBM 
has indirectly infringed the ‘702 patent by inducing the infringement of the ‘702 
patent and contributing to the infringement of the ‘702 patent.  Defendant IBM 
has actively and knowingly induced infringement of the ‘702 patent by providing 
its customers and others with detailed explanations, instructions, information, and 
support services related to arrangements, applications, and uses of its products 
and services that promote and demonstrate how to use its products and services in 
an infringing manner, and upon information and belief, those customers and 
others have used the products and services in an infringing manner.  Defendant 
IBM has contributed to the infringement of the ‘702 patent by actively and 
knowingly providing its customers and others with products and services that are 
used as a material element in the customers’ or others’ infringing products and 
services, and the products and services provided by IBM are not staples of 
commerce with substantial noninfringing uses. 
 

(Document # 94, FAC ¶ 32) (emphasis added).  Leaving aside the conclusory allegations of 

indirect infringement, IBM does not yet know which “one or more claims” of the 15 claims in of 

the ‘702 patent are being asserted against which of IBM’s “Accused Products” and “Infringing 

Services.”  All eleven patents are asserted against IBM, and that is how infringement against 

IBM is alleged in each count, including under four patents that have over 60 claims each. 

 Indeed, that is how TecSec pleaded each count against each defendant – accusing each of 

infringing “one or more claims” of each patent asserted.  The patents purport to cover hardware, 
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software, systems, methods, devices, and other computer encryption technology in a diverse 

array of applications.  All of that has been put at issue against IBM, Cisco, and OAI, and some of 

that has been put at issue against each other defendant.  The scope of the case obviously is 

enormous, yet it still is not sufficiently defined.3 

ARGUMENT 

 In the initial Order, the Court set August 13, 2010 as the discovery cut-off and August 

19, 2010 as the final pretrial conference date (Docket # 89, Order ¶¶ 1 & 3).  The Defendants 

now move to modify the initial Order so that the overall discovery cut-off date is extended from 

August 13 to October 29, 2010, which will facilitate orderly discovery.  Defendants propose that 

(i) to plan the then-remaining pretrial events more accurately, a second Rule 16(b) conference be 

held in August, when fact discovery will largely have been completed, and (ii) the final pretrial 

conference be held in November.  The Defendants, all of whom are represented by experienced 

patent counsel familiar with the Court and its procedures, have conferred and collectively 

concluded that this change will facilitate the fair and orderly preparation of the case for trial. 

 TecSec asserts that it is capable of preparing the case for trial on the current schedule, 

and that the current schedule is workable.  It is not – not unless Defendants’ discovery rights are 

unfairly – indeed, arbitrarily – abridged, and not unless Defendants are each put to the 

unreasonable cost of committing legions of lawyers to this one case between now and August, 

which still might not be enough.  TecSec’s bravado notwithstanding, Defendants respectfully 

                                                 
3  The total “accused products” for other defendants are as follows (approximate):  Software AG 
(4); Oracle (7); OAI (13); Adobe (4); Sybase (5); SAP (9 – seven having been added in the 
FAC); Cisco (3); and SAS (2) – plus “any other products bundled” with the named products, and 
“any other products identified in Plaintiff’s Initial Infringement Contentions.”  Cryptically, eBay 
and PayPal’s “on-line payment system” has been accused, but is nowhere defined (e.g., FAC 
¶¶ 48, 71, 94 & 117).  An additional eBay/PayPal system is identified in the discovery 
“Definitions” propounded by TecSec, as well as the “bundled” and “other products” expanders. 
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submit that preparing this case for trial against any one Defendant would be a challenge on the 

current schedule – but as against ten unrelated Defendants and Defendant Groups it is wholly 

unworkable. 

 Rule 1 of the Federal Civil Rules requires that the Rules be applied to secure the “just, 

speedy, and inexpensive determination” of each action on the merits.  FED.R.CIV.P. 1.  To be 

sure, speed is important – but it is only one of the three principal goals.  Thus, it has been held 

that the “exceptional case requires different treatment … and the spirit of the rules does not 

require that completeness in the exposure of the issues in the pretrial discovery proceedings be 

sacrificed to speed in reaching the ultimate trial on the merits.”  Freehill v. Lewis, 355 F.2d 46, 

48 (4th Cir. 1965).4  Defendants respectfully submit that this case is an “exceptional case” – 

indeed, an extraordinary case – that warrants relief from the schedule initially set. 

 THE STANDARD OF REVIEW:  Generally, the “scope and conduct of discovery … are 

within the sound discretion of the district court.”  Erdmann v. Preferred Research, Inc., 852 F.2d 

788, 792 (4th Cir. 1988).  Under Rule 16, the Court must enter an order that limits the time to 

complete discovery.  FED.R.CIV.P. 16(b)(3)(A); accord E.D.VA.CIV.R. 16(B).  The Court also 

may enter an initial order setting a date for the final pretrial conference.  FED.R.CIV.P. 

                                                 
4  Although this patent action would be appealed to the Federal Circuit, 28 U.S.C. § 1295(a)(1), 
that court has ruled that it will generally review procedural matters under regional circuit and 
local district law.  Panduit Corp. v. Allstates Plastic Mfg. Co., Inc., 744 F.2d 1564, 1574-75 
(Fed. Cir. 1984); Biodex Corp. v. Loredan Biomedical, Inc., 946 F.2d 850, 857 (Fed. Cir. 1991) 
(regional circuit and local rules govern procedural matters); Semiconductor Energy Lab. Co., 
Ltd. v. Samsung Electronics Co., Ltd., 24 F. Supp. 2d 537, 539 n.2 (E.D. Va. 1998) (same).  This 
includes procedural matters like the conduct of discovery and pretrial scheduling issues.  See 
Heat & Control, Inc. v. Hester Indus., Inc., 785 F.2d 1017, 1022 & n.4 (Fed. Cir. 1986) 
(discovery is governed by regional circuit law); Slip Track Sys., Inc. v. Brady, 304 F.3d 1256, 
1262, 1269-70 (Fed. Cir. 2002) (modifying pretrial schedule under Rule 16(b) is governed by 
regional circuit law).  Thus, Fourth Circuit law and the local rules govern the Rule 16 issues now 
presented. 
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16(b)(3)(B)(v); accord E.D.VA.CIV.R. 16(B).  Once set, these dates may be modified only for 

“good cause.”  FED.R.CIV.P. 16(b)(4); accord E.D.VA.CIV.R. 16(B).  As shown below, good 

cause exists here to modify the dates set in the initial Order for this complex and exceptional 

case. 

 “GOOD CAUSE” IS SHOWN:  Good cause for altering the pretrial schedule rests on two 

bases.  First, the parameters of this case, while doubtlessly extraordinary, have yet to be precisely 

defined, and proper discovery planning and implementation cannot take place until the TecSec 

serves its Preliminary Infringement Contentions.  Those contentions will not be served until May 

12, 2010, when over a month of the discovery period has already lapsed.  Second, this case is 

extraordinarily complex.  There are thirteen defendants, eleven patents, as many as 380 claims, 

and dozens and dozens of accused products, methods, services, and systems in diverse 

applications of encryption technology.  The realistic and reasonable discovery demands of this 

action cannot be achieved on the current timetable. 

 This is, then, an “exceptional case” in which it is necessary to depart from the schedule 

that “may be appropriate for routine cases” because “adequate time must be allowed for 

discovery of the facts and assembly of the proof.”  Freehill, 355 F.2d at 48.  These reasons 

warrant further explanation because the need for additional time goes to the just determination of 

this case on the merits. 

 1. Setting Parameters for the Litigation:  In a patent case, the plaintiff often files a 

simple complaint naming the accused infringer, identifying the patent asserted, and making a 

general allegation of infringement.  See McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1355-56 

(Fed. Cir. 2007); Taltwell LLC v. Zonet USA Corp., 2007 U.S. Dist. LEXIS 93465, *39-40 (E.D. 

Va. Dec. 20, 2007).  The complaint, however, must plead at least the following matter: 
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(1) asserts that the plaintiff owns the patent at issue; (2) names the defendants; 
(3) states that the defendant infringed the patent; (4) describes, in general terms, 
the means by which the patent was infringed; (5) and identifies the specific parts 
of patent law that are implicated. 

 
Taltwell, supra, at *39 (citing McZeal, 501 F.3d at 1357).  As shown above, TecSec has pleaded 

its case in a formulaic fashion against all Defendants, without identifying the claims asserted or 

how they are infringed by the accused products and systems.  In the context of this technology 

and this case, it would be generous to describe the allegations even as conclusory.5 

 While TecSec’s conclusory allegations arguably are not sufficient under the Twombly-

Iqbal pleading standard, they certainly are not sufficient for defining the parameters for 

discovery and trial.  To prove infringement, the patentee must assert a specific “claim,” which is 

then construed by the Court and applied to the accused product to see if every element of the 

asserted claim is found in the accused device.  See, e.g., Allen Engineering Corp. v Bartell 

Indus., 299 F.3d 1336, 1345 (Fed. Cir. 2002) (describing infringement analysis).  Until TecSec’s 

Preliminary Infringement Contentions are served, the Defendants can only speculate which of 

the “one or more claims” of each of the eleven patents are alleged to be infringed by their various 

and diverse accused products, methods, and systems. 

 Likewise, the defendant’s invalidity contentions must be directed at the specific claims 

asserted.  Dayco Prods., Inc. v. Total Commitment, Inc., 329 F.3d 1358, 1370-71 (Fed. Cir. 

2003) (invalidity must be proven claim-by-claim); see also 35 U.S.C. § 282 (each claim is 

                                                 
5  Notwithstanding the vagueness of its own pleading, TecSec has moved to dismiss certain 
counterclaims filed by SAP because they fail to meet the Twombly-Iqbal pleading standards 
(Document ## 91 & 92).  In fact, in mid-March, when SAP questioned the sufficiency of the 
Complaint, and asked TecSec to clarify the identification of SAP’s accused products, TecSec 
refused, explaining that it would provide detailed infringement contentions only when required 
to do so by “the Court’s discovery order.” 
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presumed valid).  Therefore, until specific claims are identified for application to specific 

accused devices, the defendant cannot properly focus and prepare its invalidity defenses, either. 

 The first detailed disclosure of the parameters of this case, therefore, will be in TecSec’s 

Preliminary Infringement Disclosure, which will not be served under the discovery plan until 

May 12, 2010 (despite Defendants’ request for earlier service).  At that time, TecSec must 

specifically identify the claims asserted and accused products and services, and provide a “claim 

chart” applying the claim limitations to specific elements and functions of each accused device, 

product, method, and system.  Only then will Defendants be in a position to focus their non-

infringement analyses, to focus their prior art searches and frame their invalidity contentions, and 

pursue party and non-party discovery efficiently within well defined parameters.  Thus, more 

than a month of the discovery period will have elapsed before the Defendants can effectively and 

efficiently prepare their defenses.6 

 The importance of the claim charts to define the parameters of the case cannot be 

overstated – particularly here.  Local rules and scheduling orders requiring disclosure of 

contentions are indispensable to fair and disciplined patent litigation, and to avoid the problem of 

shifting positions and moving targets: 

[Such local rules and orders] are designed to address this problem by requiring 
both the plaintiff and the defendant in patent cases to provide early notice of their 
infringement and invalidity contentions, and to proceed with diligence in 
amending those contentions when new information comes to light in the course of 
discovery.  [Such rules and orders] thus seek to balance the right to develop new 
information in discovery with the need for certainty as to the legal theories. 
 

                                                 
6  This is not to say that Defendants will be sitting by idly until then.  Instead, they are making 
their Rule 26(a)(1) initial disclosures, responding to documents requests that TecSec has already 
served, and serving their own general discovery requests.  The more focused preparation of 
defenses, however, cannot begin until TecSec has served its claim charts. 
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O2 Micro Int’l, Ltd. v. Monolithic Power Sys., 467 F.3d 1355, 1365-66 (Fed. Cir. 2006).  In a 

very real sense, this case has not yet begun to come into focus.  TecSec filed (unannounced) an 

amended pleading this week – 60 days after the action was filed, and three weeks after 

Defendants answered – and it still has not served its Preliminary Infringement Contentions, and 

will not do so for at least two more weeks. 

 While every case needs a schedule, this case still needs a starting point. 

 This Case is Exceptional:  Once that starting point occurs on May 12, then Defendants 

submit that four months of intensive fact discovery (ending then on September 17) is necessary, 

followed by an equally intense forty-five day period of expert discovery (ending on October 29). 

 Plainly then, this is not a “routine case.”  IBM, Cisco, and OAI, for example, have had all 

eleven patents asserted against them, and dozens of accused products identified in diverse 

applications of encryption technology.  For just those three Defendants, it cannot be doubted that 

an opportunity for extensive fact and expert discovery is absolutely necessary for the just 

adjudication of this action.  Each other Defendant has substantially the same needs in proportion 

to the number of patents and accused devices involved.  The issues asserted in the action already 

include infringement/noninfringement, validity/invalidity, damages (disgorgement of profits, lost 

profits, or reasonable royalty), laches, estoppel, and inequitable conduct.  This is an exceptional 

case, not a routine one – it is not even a routine patent case. 

 The Fourth Circuit has expressly set forth the governing law applicable to the pretrial 

schedule when an “exceptional case” presents itself: 

A district court may, indeed it should, supervise and police its docket to the extent 
of assuring that cases are promptly and properly prepared for trial and are not 
allowed by the mutual indifference of opposing counsel to languish.  A set rule 
limiting the time within which pretrial discovery may be had may be appropriate 
for routine cases, indeed, for most cases.  The exceptional case requires different 
treatment, however, and the spirit of the rules does not require that completeness 
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in the exposure of the issues in the pretrial discovery proceedings be sacrificed to 
speed in reaching the ultimate trial on the merits.  Delay should be avoided to the 
extent that it is unnecessary or unreasonable but adequate time must be allowed 
for discovery of the facts and assembly of the proof. * * * [I]n the exceptional 
case, consideration may and must be given to the complexity of the issues and of 
the proof and of the amount of time reasonably required for the pretrial processes 
if pursued with reasonable dispatch. 
 

Freehill, 355 F.2d at 48 (emphasis added).  Those principles apply here. 

 This is an exceptional case in which more time should be allowed.  The number of 

parties, patents, claims, defenses, and other issues for fact discovery, as well as the complexity of 

the technology and the concomitant need for extensive expert discovery, warrants the 

reassessment of the pretrial schedule.7 

 THIS ISSUE IS PROPERLY RAISED IN CONNECTION WITH THE RULE 16(b) CONFERENCE:  

 It is appropriate for the Court to revisit the schedule in connection with the Rule 16(b) 

conference.  The Rule 26(f) conference among counsel, and the Rule 16(b) conference with the 

Magistrate Judge, are intended to work hand-in-hand to create a workable schedule for the 

discovery period: 

The desirability of some judicial control of discovery can hardly be doubted.  
Rule 16, as revised, requires that the court set a time for completion of discovery 
and authorizes various other orders affecting the scope, timing, and extent of 
discovery and disclosures.  Before entering such orders, the court should consider 
the view of the parties, preferably by means of a conference, but at least through 
written submissions.  Moreover, it is desirable that the parties’ proposals 
regarding discovery be developed through a process where they meet in person, 
informally explore the nature and basis of the issues, and discuss how discovery 
can be conducted most efficiently and economically. 

 
ADV. COM. NOTES, 146 F.R.D. 501, 642 (1993) (emphasis added).  The Rule 16(b) conference, 

which will be held following the parties’ Rule 26(f) conference and submission of a joint plan, 

                                                 
7  Defendants also point out in the plan that even once discovery is concluded, the complexity of 
this case may present trial management issues, such as bifurcation, separate trials, and severance.  
While those issues need not be addressed now, they should not go unnoticed. 
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will allow the Court to assess “the extent of the complexity of issues or the time reasonably 

required for completion of the discovery processes if reasonably and diligently prosecuted.”  

Freehill, 355 F.2d at 48.  In the exceptional case, an “initial determination of a reasonable time 

allowance must be subject to redetermination” when “the issues and proof are far more complex 

… than the Court and counsel had forseen.”  Id.  In fact, the rule revisors specifically 

implemented the Rule 26(f) planning conference and written report to the Court so that, together, 

the Court and the parties could frame a discovery plan and timetable “proportional” to the case, 

which evaluates “discovery burdens,” and permits formulation of a plan in light of the “realistic 

demands of the case.”  8A Wright, Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL 

3D § 2051.1 at 335 (West 2010).  Thus, it is appropriate to address and refine the pretrial 

schedule in connection with the upcoming Rule 16(b) conference. 

 Defendants respectfully submit that good cause for this modification has been shown, and 

that it is in the interests of justice to grant this relief and to set the pretrial schedule accordingly. 
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CONCLUSION 

 For the reasons argued above, the Court should grant Defendants’ motion to modify the 

initial Order, and should adopt a Discovery Plan based upon those new dates. 

Dated: April 21, 2010    Respectfully submitted, 
 
      /s/ Craig C. Reilly  

Craig C. Reilly VSB # 20942 
111 Oronoco Street 
Alexandria, Virginia 22314 
TEL: (703) 549-5354 
FAX: (703) 549-2604 
E-MAIL: craig.reilly@ccreillylaw.com 
Counsel for Defendant IBM 

 
Of Counsel for Defendant IBM: 
 
John M. Desmarais 
Jon T. Hohenthaner 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, NY 10022-4675 
TEL:  (212) 446-4800 
FAX: (212) 446-4900 
 
Elizabeth Bernard 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. 
Washington, D.C. 20005 
TEL:   (202) 879-5000 
FAX: (202) 879-5200 
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